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The Federal Service. 


Deputy Collectors of Internal Revenue.—The de- 
cision of the President in the cases of four of the Phila- 
delphia Collectors of Internal Revenue, who were at 
the same time members of the Common Councils of 
Philadelphia, is as follows: 


Replying to your letter of June 25th relative to your holding both 
the position of Deputy Collector in the Internal Revenue Service and 
also that of Member in the Common Councils of Philadelphia, you are 
respectfully informed that the matter has been given the fullest consid- 
eration and I am authorized to notify you that the Administration does 
not approve of Federal office holders being members of the Common 
Councils. Having been elected, however, you will be allowed to 
serve out your present term of office, but if at that time you are holding 
your present position in the Internal Revenue Office you will be 
expected, should you become a candidate for re-election, to resign from 
service in this Bureau. 


This decision cannot be considered satisfactory. In 
the case of McCoach his term as a member of the Select 
Councils was about to expire while in the cases now in 
question one councilman has one year and two of them 
have two years still to serve. 

No action has as yet been taken since a committee 
of the National League called upon the President and 
asked him to restore Deputy Collectors to the com- 


petitive class. It is possible that the President may 
restore the office deputies to the competitive class in 
the autumn. — 

Should he also decide to restore the field deputies 
the stamp deputies alone would be left in the exempt 
class and of these there are but a small number.. 

Commissioner Ware and the Civil Service Law.— 
Not long ago Commissioner Ware called for the resig- 
nation of Dr. D. T. J. McLoughlin, a member of the Board 
of Pension Examiners in Jersey City, on the ground that 
he wished to reorganize the board so that it should 
consist of two Republicans and one Democrat, though 
he had nothing to complain of with regard to Dr. 
McLoughlin’s efficiency. Dr. McLoughlin refused to 
resign and was later removed. The case was taken up 
by the press and received a good deal of publicity. It 
was claimed that Commissioner Ware had violated the 
civil service rules in removing a member of the Board 
of Pension Examiners for political reasons and some 
newspapers went so far as to demand Commissioner 
Ware’s removal. 

Commissioner Ware is one-of the réal upholders of 
the civil service law. He has tried to keep the 
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examining boards bi-partisan, though the pressure has 
been very strong to compel him to discharge all Dem- 
ocrats and to make up the boards entirely of Republi- 
cans. We are inclined to think that Commissioner 
Ware, in removing Dr. McLoughlin believed, and still 
believes, that he was acting within his rights under the 
law. He takes the ground that these positions are not 
subject to the civil service rules. 

The rule with regard to removals for political 
reasons applied at the time in question to all positions 
in the executive civil service. By President McKinley’s 
order of May 29, 1899, pension examining surgeons 
were removed from the competitive class, but in that 
order it is specifically stated that they are to be subject 
to section 3 of Rule II and this section states that no 
person in the executive civil service shall dismiss any 
other person therein because of his political affilia- 
tions. 

Commissioner Ware meets these arguments by 
stating that in his opinion the status of the pension 
examining surgeons was determined by certain de- 
cisions of the Supreme Court of the United States, 
which he cites, and that in attempting to bring these 
positions into the classified service the Commission was 
acting wltra vires. 

Whether Commissioner Ware is right or not in his 
contention, the fact that asomewhat complicated point 
of law is involved should be sufficient to prevent any 
hasty condemnation. The matter will be presented to 
the Attorney General for his decision and the Com- 
missioner expresses himself entirely willing to abide by 
the result. 


The Civil Service Commission.—On July 1 the 
increased appropriation granted to the Civil Service 
Commission by Congress at its last session became 


available. This permits an addition of 62 new em- 
ployees. The additions are chiefly to the examining 
force. A number of promotions and transfers have 


already been made. In April last a special examina- 
tion for clerk-examiner was held in all States and 
Territories and from the resulting list 31 appointments 
have already been made, representing 20 States. The 
Commission announces that the salaries will range 
from $840 to $1,400. Other selections will be made 
as the needs of the Commission require and the 


register of eligibles will also be available for all depart- 
ments. 


The Re-assignment of William A. Miller.—The 
case of William A. Miller, Assistant Foreman of the 
Government Printing Office, who was dismissed not 
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long ago by the Government Printer at the request of 
local Union No. 4 of the International Brotherhood of 
Bookbinders, has been fully discussed in the news- 
papers. The facts are briefly as follows: 

Miller made himself obnoxious to the union by 
requiring more work from the employees under him 
than the union approved of and for endeavoring to 
reduce expenses. Miller has said: 

The binders operate under rules that no other labor union would 
tolerate. They are antique and interfere with the government work. 
They keep down the output and tie the hands of the foreman, who is 
forced to be a member of the union. The arbitration committee of the 
union restricts the amount of work done in a day. They are the real 
heads of the bindery, going to men and countermanding orders given by 
the foreman, thus when I arranged for the post office work Mr. Barrett 


told me that they objected to my cheapening the work. They also 
objected to improvements. 


The union appointed a committee to enquire into 
the charges and Miller was summoned to appear before 
that committee. This he declined to do and it was 
charged he was insulting in his treatment of the 
member who waited upon him with the committee's 
‘summons. The charges were sustained and Miller was 
suspended for fifteen days and the Public Printer noti- 
fied of this action. Miller took a vacation for that 
period and upon returning to work he was assigned tua 
division other than that over which he had presided. He 
was again called upon to appear before the arbitration 
committee and again refused and a fine was imposed 
for his disobedience. Miller paid the fine under protest 
and denied the right of the committee to summon him 
because of the position he held. After the examina- 
tion of witnesses the arbitration committee formulated 
charges and a trial board was appointed. Miller was 
furnished with a copy of the charges and was 
accorded his rights under the constitution of the Union. 
He appeared before the trial board in his own defense 
and it was decided that there was no alternative but to 
expel him from the International Brotherhood and 
this was done. 

Miller appealed to the President who ordered an 
investigation. The Union also submitted their case. — 

The Union held that they had never demanded 
Miller’s dismissal from the seivice of the government, 
but stated that their constitution forbade them to work 
with a man who had been expelled from the ranks. 
The men seemed confident at one time that when the 
President was made acquainted with the facts he would 
not insist upon Miller's reinstatement. In this they 
were much mistaken. 

The case was investigated by the Civil Service 
Commission and by the Bureau of Commerce, and 
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the results were laid before the President, who at once 
ordered that Miller should be reinstated. 
In his letter the President says: 


On the face of the papers presented Miller would appear to have 
been removed in violation of law. There is no objection to the em- 
ployees of the Government Primting Office constituting themselves into 
a body if they so desire, but no rules or resolutions of that union can be 
permitted to override the laws of the United States, which it is my 
sworn duty to enforce. Please communicate a copy of this letter to the 
Public Printer for his information and that of his subordinates. 


When Miller presented himself at the office of the 
Public Printer he was informed that a certificate of 
reinstatement would have to be issued by the Civil 
Service Commission. Representatives of the Union 
called on the Commission, their intention being to get 
the Commission, if possible, to withhold the certificate 
for some days until new charges could be brought 
against Miller and tried so that they should not be obliged 
to stultify themselves and the Union by going to work 
with Miller. The representatives of the Union were re- 
ceived by the Civil Service Commission, but the certi- 
ficate for Miller’s reinstatement was signed and sent to 
the Public Printer during the hearing. 

It is announced that new charges are being prepared 
against Miller by the Union and that these will be di- 
rected against his moral character and not against his 


efficiency as a workman. 
The ruling of the Commission in the case is as 
follows : 


The Public Printer will be informed that the Commission does not 
consider expulsion from a labor union to be sufficient cause for removal 
from the public service, such expulsion being the action of a body in no 
way connected with the public service nor recognized as having au- 
thority over public employees. 

As the only reason given by the Public Printer for the removal of 
William A. Miller was that he had been expelled from local Union No. 
4, International Brotherhood of Bookbinders, the Public Printer will be 
advised that the Commission can not recognize such removal and must 
request that Mr. Miller be reassigned in his position. 

Labor Employment Boards in Cities—The order of 
the President providing for the extension of the labor 
service regulations to cities was signed on March 26, 
1903. So far as New York is concerned objection was 
immediately made by Collector Stranahan to the appli- 
cation of the system to the New York Custom House. 
In answer to an inquiry made of the Commission as to 
the progress that had been made since that time it was 
said that the Commission hoped that Stranahan would 
withdraw his objections. Up to the present time, how- 
ever, he has not done so. 

In Boston, Mr. Doyle, the Secretary of the Com- 
mission, has been working toward the introduction of 
regulations there. A set of regulations has been draft- 
ed, but they have not yet been made public. 
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As to Washington, the Commission found it impos- 
sible to establish a single board for all the departments 
owing to what seemed to be the jealousy of the depart- 
nents. 

With regard to Philadelphia, the regulations sub- 
mitted by the Civil Service Commission provided that 
the board of Civil Service Examiners in Philadelphia 
should act as a labor employment board for all depart- 
ments in the city. This would have been an excellent 
arrangement as the board is made up of employees of 
different departments selected by the Civil Service Com- 
mission and subject to its control. The Appointment 
Clerk of the Post Office department, acting for the Post- 
master General, made a very strong objection to this 
plan and claimed that the department should have its 
own board, as is the case in Washington. Owing to the 
objection of the Post Office department the Commission 
gave way and the regulations as signed now provide for 
a separate board for the Philadelphia Post Office com- 
posed of three persons, appointed by the Postmaster 
from among the officials and employees in his office. 
The effect of this regulation would be bad as a general 
precedent for any city, but especially bad in Philadel- 
phia as there the appointments would be made by Post- 
master McMichael, who has been in controversy with 
the Commission for some time and has shown himself to 
be a persistent evader of the laws in the matter of the 
appointment of unclassified laborers to do classified work 
and who has failed to comply with the order of the 
Commission that all such laborers should be reduced to 
purely laboring work. 

Under McMichael’s administration appointments of 
laborers have been made for political reasons and in the 
interest of the Republican machine. The system pro- 
vided for in the regulations which have just been signed 
could very easily be manipulated by the machine. The 
board appointed by the Postmaster is to mark laborers 
competitively upon information contained in applica- 
tions and this is a system which would make the detec- 
tion of fraud in marking very difficult. 

A far more serious objection to the system is that 
it is uneconomic and clumsy; it is not subject to the 
control of the Civil Service Commission and is of such 
a character as to make supervision extremely difficult. 
If it should be established in the Philadelphia Post Office 
each department in the city will demand a labor board 
of its own, appointed by the heads of these departments; 
laborers will have to go to each department and register 
separately as is the case in Washington to-day. The 
registration system is so simple that it could undoubted- 
ly be handled by the central board of civil service ex- 
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aminers in each city for all departments with but little 
difficulty and in that way an efficient system could 
be established. 

Far, therefore, from being an improvement it is 
probable that the introduction of the regulations as they 
now stand would be worse than no change at all. 


Changes in the Rules Regarding Veterans’ Prefer- 
ence.—The New York papers of July 17 contained the 
information from Washington that the President had 
modified the civil service regulations in regard to the 
age limitation for the admission of old soldiers into the 
civil service and also that Judge Kimball was endeavor- 
ing to secure a further modification of the civil service 
rule to provide that veterans of the Civil War should 
have preference in appointment from the registry list of 
laborers. In reply to an inquiry as to the correctness 
of this information the Commission informs the Secre- 
tary of the League that on July 8, 1903 the following 
executive order was approved: 

In the tests prescribed under regulations governing the employment 
of unskilled labor, the element of age shall be omitted in the case of 
soldiers and sailors of the Civil War, and their relative fitness decided 
by their physical qualifications, moral character, industry and adapta- 
bility for manual labor. 

The Commission states that this executive order does 
not affect appointments to the classified service of the 
United States, but relates wholly to appointments in the 
unclassified service in the executive departments at 
Washington, which are now made in accordance with 
the regulations as provided in the executive order of 
July 3, 1902. 

Manual of Federal Examinations.—We are in 
receipt of the Manual of Federal Examinations revised 
to July 1, 1903. The manual is revised semi-annually, 
on January Ist and on July Ist, and contains all informa- 
tion needed by applicants concerning the filing of 
applications and examinations for the Federal service. 
It contains also a schedule of coming examinations. 

The manual states that examinations are now held 
in every State and Territory except Alaska. The 
manual contains no specimen examination papers, but 
gives descriptions of examinations in all the usual sub- 
jects. One feature of the manual which deserves 
mention are the rules for marking examination papers. 
The attempt has been made to anticipate in such ex- 
aminations as spelling, arithmetic, copying, penman- 
ship, stenography, tabulating, and so on, all the errors 
that are likely to occur, and starting with 100 as the 
perfect mark, the examiners are required to deduct a set 
number of marks for each kind of error. For instance, 
in the spelling examination each mistake in spelling 





Vol. XX.—No. 8. 


takes off 5 ; an error in capitalization takes off 1, and so 
on. In copying, each failure to follow the copy on 
punctuation costs 5 marks; each omission of a hyphen 
I mark; each transposition 5 marks, and so on through 
a long list of possible errors. In the list of possible 
errors in arithmetic there are 22 cases specifically pro- 
vided for. Such a system makes the marking of 
examination papers as nearly as possible mechanical 
and reduces the personal element to a minimum. 


The Civil Service Throughout the Country. 





New York State. 


Status of County Officers—At a meeting held on 
July 9 the State Civil Service Commission adopted the 
following resolution with regard to the status of 
County officers: 


WHEREAS, Applications for re-hearings have been made to this 
Commission by William E. Melody, Sheriff of Kings County, John K. 
Neal, Register of Kings County. and Charles T. Hartzheim, Clerk of 
Kings County, in the matter of the classification of the following 
named positions: 

In the office of the Sheriff: Assistant deputy sheriff, keeper of the 
jail, prison van driver, matron; 

In the office of the Register: 
senger, mailing clerk; 

In the office of the County Clerk: Document searcher, comparing 
clerk, messenger, docket clerk, index clerk, chief of old records cus- 
todian, copyist; and 

WHEREAS, This Commission has heretofore heard and determined 
the question of the proper classification of said positions, and has 
heretofore denied the application for the exemption thereof or of any of 
them, on the ground that it did not appear that it is impracticable to 
fill the same by competitive examinations; and 

WuereEAas, No new or additional reasons for changing the present 
classification of said positions not heretofore presented before this Com- 
mission and duly considered by it, are now presented before it for its 
consideration; Therefore be it 

Resolved, That said applications for said rehearing be and the same 
are hereby denied. 


Comparer, custodian, copyist, mes- 


State Civil Service Commission.—The next meeting 
of the New York State Civil Service Commission will 
be held at the Manhattan Hotel, New York City, on 
August 20, 1903. 


New York City. 


Case of Deputy Chief Lally—At a meeting held 
on July 16 the Municipal Commission considered the 
protest of Deputy Chief Lally against the Board’s 
granting the request of Fire Commissioner Sturgis for 
a non-competitive examination for the position of 


Chief. Acting Chief Purroy and Deputy Chief Lally 


were the only candidates who passed the physical 
examination and Mr. Sturgis made his request in pur- 
suance of the rule which authorizes the Board to grant 
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a non-competitive examinatien where there are “ less 
than three eligible for promotion.” The Commission 
decided against Lally’s protest. | The case has excited 
considerable interest and comment. The opinion of 
the Secretary of the Association is elsewhere given in 
full. 

Mlinois. 


Rockford and Elgin Adopt Civil Service Law.—The 
Illinois civil service statute applies only to those cities 
which voluntarily place themselves under it and up till 
quite latetly Chicago and Evanston have been the only 
two cities to do so. Very recently, however, the cities 
of Rockford and Elgin have actually adopted the 
law in their police and fire departments, and 
have sent representatives to Chicago to study the 
practical methods by which the system is put into oper- 
ation. In commenting upon the acceptance of the law 
by these cities the Chicago Mews of July 22, says: 


For obvious reasons the smaller municipalities of Illinois have been 
slower to adopt the new system than was Chicago. The evils of spoils 
politics in cities of minor grade are not likely to be so openly flagrant as 
those possible in a metropolis, where the civic expenditures are vast and 
the opportunities for pay-roll stuffing and similar practices are bound- 
less. In some communities of the State, moreover, public sentiment 
has been inclined to look rather leniently upon the theory that the oppor- 
tunity to take private perquisites and exchange personal or political 
favors is one of the legitimate rewards of a public office. It is encourag- 
ing to note that this sentiment seems to be yielding to a growing appre- 
ciation of the need of strict honesty and businesslike methods in 
public administration. 


District of Columbia. 


The Hollidge Impersonation Case.—In a mental ex- 
amination for the Fire Department held on June 6, one 
S. W. Hollidge allowed his brother to take the examin- 
ation in his name. The deception was discovered by 
one of the clerks, and Hollidge admitted that the appli- 
cation had been filed by him, but the examination had 
been taken by his brother. The chief engineer of the 
department forwarded the papers to the commissioners, 
who passed the following resolution, which is remarkable 
as showing the attitude of the commissioners and in its 
implied condemnation of the refusal of Congress to ex- 
tend the civil service laws to the District of Columbia: 


That neither John W. Hollidge nor his brother be admitted to any 
future examination for applicants to the Fire Department. As Congress 
has not adopted the recommendation of the commissioners to extend 
the United States Civil Service Act to the government of the District of 
Columbia the examinations held for the Commissioners of the District 
of Columbia are merely a matter of courtesy and do not bring the appli- 
cants under the United States Civil Service Law; therefore prosecution 
could not be sustained under the present law in this case, and the only 
punishment possible seems to be to debar these men from employment 
under the District. That end will be accomplished by adopting and 
recording this motion. 
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Milwaukee, Wis. 


Eighth Annual Report of Civil Service Commis- 
ston.—During the year 1902, 17 competitive examina- 
tions were held for 21 different classes in the official 
service; 324 applicants were summoned for examina- 
tion; 244 appeared, 233 or 95 per cent. of those 
appearing finished the examinations; 179 passed the 
examinations. The report states that in all technical 
examinations the aid of trained, practical and experi- 
enced teachers in the line of work concerned, men of 
recognized professional standing and unimpeached in- 
tegrity have been called into service in the preparation 
ot questions and in the marking of papers. All these 
served without remuneration. The Secretary and 
Chief Examiner of the Commission, Mr. J. J. Vlach, 
says in his report: 

I have the temerity to assert that there does not exist in the whole 
Union a city of the size of Milwaukee where the merit system is more 
justly, more strictly and more equitably administered than in our city, 
and where the Commissioners would be more vigilant and conscientious 
in upholding and enforcing the rules of the Civil Service Law. 

The report continues: 


It is to be greatly regretted that the legislature of our State does 
not deem it advisable to place Milwaukee County, and, in fact, all the 
Counties of this State, under the beneficent rules of the merit system. 
And, in my judgment, the greatest good would be accomplished if the 
whole State would be placed under the civil service rules. 

There is no earthly reason why the City of Milwaukee alone should 
be protected from the rapacity of ‘‘spoilsmen” and the rest of the 
State exposed and subjected to their baleful influence and machination. 
‘*It is a mistake,” says the former Secretary of this Board, Charles H. 
Doerflinger, in the annual report, ‘‘to suppose that political corruption 
is confined to the cities. In our own local government the County, 
with its large and bounteously provided institutions, has generally been 
the incubator and incubus of corruption.” Hence the Legislature 
would greatly benefit the tax payers in placing this County under civil 
service, for it would thereby not only kill the now existing ‘‘ incubus” 
of corruption, but it would likewise purify and elevate the tone of our 
County government, and relieve the officers elect from the burden and 
responsibility of distributing political patronage. 


The expenses of the Commission, including salaries 
of $3,099.96, amounted to $3,540.74. 


San Francisco, Cal, 


The Civil Service Scandals.—The scandal which 
came to light in connection with Civil Service Com- 
missioner James R. T. Mershon, who lately resigned 
under charges of having fraudulently given out exam- 
ination papers, has spread until it now includes Mr. 
Eugene E. Schmitz, the Mayor of the city. Mershon 
now poses in the role of scapegoat for the faults of 
others and he has made a public affidavit stating that 
the Mayor asked him to give him information concern- 
ing the questions to be asked at the examination, which 

(Continued on page 119.) 
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The Post Office Investigation. 





THE editorial on postal infidelity and the civil 
. service act in the last number of GOOD GOVERNMENT 

was widely copied by newspapers throughout the 
country. “Civil service reform gains rather than 
suffers from the post office scandals notwithstanding 
some strained effort on the part of spoils organs to 
show that the scandals flourish in spite of the reform 
merit system,” says the Springfield Republican, and 
other papers have recognized the point. 

Up to the time of the publication of the last 
number of GOOD GOVERNMENT we were able to say 
that all the officials accused of irregulriaty had come 
into the service by some method other than that of com- 
petitive examination, and the same holds good to-day 
though there have been several further removals and 
indictments. 

Charles Hedges, Assistant Superintendent of the 
Free Delivery Service, who has been removed on the 
charge of falsifying his diary and of loaning his travel- 
ing commission, came into the service as a temporary 
employee in 1898, and was continued as such until 
May 29, 1899, when by an order of President Mc- 
Kinley those who were serving in temporary capacities 
could, in the discretion of the proper appointing officer, 
be made permanent employees. Hedges came in 
under this rule. The Civil Service Commission gave 
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their consent because of a misunderstanding which 
existed in the Post Office Department with regard to 
the proper classification of the position, but they did 
not in any way retreat from their position as to the 
impropriety of the appointment in view of the fact that 
there was an eligible list in existence. 

More recently William Gordon Crawford and 
Thomas W. McGregor have been indicted in con- 
nection with the Machen frauds. An examination of 
the records of the Commission shows that Crawford, 
who was Deputy Auditor for the Post Office Depart- 
ment from June 12, 1893, to September 15, 1897, was 
a presidential appointee. The Commission has no 
record of his service. The “Blue Book” for 1895, 
however, shows that he was a Deputy Auditor at 
$2,500 a year in the office of the Auditor for the 
Post Office Department. There is no record of his 
ever having taken a civil service examination. 

McGregor, who was a messenger at the beginning 
of the Machen administration of the Free Delivery 
Service, and who more recently has been in charge of 
the supplies of the Rural Free Delivery Service, also 
entered the service without examination. The records 
of the Commission show that he was appointed Assist- 
ant Messenger at $720 a year in the Post Office Depart- 
ment on March 6, 1893, and was brought into the 
competitive service by classification on November 2, 
1894. He was promoted to clerk at $900 on a pro- 
motion examination November 9, 1897, and was again 
promoted to $1,000 on September 23, 1898. He 
resigned on June 30, 1900, to accept an appointment 
as clerk in the Rural Free Delivery service, at that 
time an unclassified position. He was again brought 
into the competitive service by classification on 
November 27, 1901. The examination for promotion 
to clerk is the only civil service examination which Mr. 
McGregor appears to have taken, and that was merely 
a pass examination. 

It can hardly be expected that all persons impli- 
cated in the frauds in the Post Office Department will 
turn out to have been appointed by favor, while those 
who came in under the regular examinations of the 
Civil Service Commission shall prove to have been 
innocent, but so far the record is remarkable and it is a 
strong argument in favor of the competitive system and 
of the integrity of the regularly admitted civil service 
employees. 


THE adverse decision of the Court of Appeals in 
the Case of ‘Green vs. Knox,” will probably end the 
long controversy over the New York Police Captains. 


August, 1903. 


William E. Dodge. 





Mr. WILLIAM E. DODGE, who died at his summer 
home at Bar Harbor on August 9, while not one of the 
original founders of the New York Civil Service Reform 
Association, had nevertheless been a member of the 
Association since October, 1880, some two years and a 
half after its organization. 

From 1886 to 1893 Mr. Dodge was one of the Vice- 
Presidents of the Association. He took a lively inter- 
est in its work and always assisted it with generous 
contributions. At the time of his death Mr. Dodge 
was a Sustaining Member and it may be said without 
fear of contradiction that there are few of its earlier 
members whom the Association could less afford to 
lose. 
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he did and that the Mayor himself gave this information 
to other applicants. Afterwards, when it became evident 
that unless something were done all the facts would come 
out and the administration of the Mayor be ruined, Mer- 
shon says that he was urged by the Mayor to leave the 
State, though the Mayor admitted to him personally that 
he, Mershon, was innocent of the particular fraud with 
which he had been charged. Mershon admits that he 
had the papers in his possession and that they did get 
out through him to others, but this he claims was purely 
accidental as far as he is concerned. 

The whole matter seems to be so complicated with 
false statements and agreements to swear falsely that it 
is impossible to tell just what actually did take place, 
but it appears that evidence corroborative of Mershon’s 
allegations has accumulated to such an extent that 
mere denials by the accused officials will not answer, 
and only an investigation will satisfy the public. Mr. 
Bington, the District Attorney, has announced that the 
grand jury would take the matter up as soon as it had 
disposed of certain business now before it. 


Seattle, Wash. 


Expenses of the Municipal Commission.—The Seat- 
tle Civil Service Commissioners have up to the present 
year received $100 a year each as salary. The Secre- 
tary receives $1,200 and two clerks $720 and $840 
respectively. The total expenses of the department for 
the year 1902 were as follows: 

Pay roll, including Commissioners, Secretary and 
clerks, $3,060; expenses and fees of medical, physical 
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and special examiners, $125; supplies, printing and 
incidental expenses, $300.72. Making a total of 
$3,485.72. 

From this account should be deducted $1,320.91 as 
the expenses of the Seattle Public Employment Office, 
which is a branch of the Civil Service Department, the 
expenses of which are included in the total above 
given. 

The Commissioners conduct most of the examina- 
tions themselves without calling upon outside exam- 
iners. 

Since January, 1903, the Commissioners receive a 
salary of $300 each. 





Mr. Clarkson. 


[THE News, INDIANAPOLIS, IND., JULY 13, 1903.] 








In the annual report of the executive committee of 
the National Civil Service Reform League, recently 
published, is the following: 

In its last annual report the committee criticised the appointment 
of James S. Clarkson, notorious as,a spoilsman, as surveyor of the port 
of New York. Events during the past year have served to show the 
justness of this criticism. Mr. Clarkson has been reported by the press 
as a frequent absentee from his office,engaged in political work in other 
parts of the country; his department has once been the subject of inves- 
tigation by the Civil Service Commission, while in the only two imporant 
appointments he has made—those of deputy surveyors—he has requested, 
and through his insistence has received—in one case by the order of Presi- 
dent Roosevelt—permission to ignore the rules governing promotions in 
the New York custom house. 

Of course, there is nothing surprising in all this—it 
can not even be called a matter of news. But it is well 
to have this censure of the President and his appointee 
from so authoritative a source. No one imagined that 
Mr. Roosevelt was thinking of fitness when he made the 
Clarkson appointment. No one for a moment thought 
that Mr. Clarkson would obey the civil service law 
except as he was compelled todo so. There seem to 
have been two reasons for his selection. It is said 
that the President wished to oblige Senator Allison, who, 
it was reported at the time, felt that he ought to “take 
care” of Clarkson. The other reason was the desire to 
enlist on behalf of the President, Clarkson’s supposed 
influence with Southern Republicans. So there is a sort 
of fitness in the appointment after all—not a fitness from 
the civil service reformer’s point of view, but a real fit- 
ness none the less. Clarkson was abundantly qualified, 
not for the work of the office to which he was appointed, 
but for the work which he was expected to do outside 
of the office. And he seems to have been doing that 
work. 

[This article of the Mews, has been copied by numer- 
ous other papers, all of which fall into the error of 
attributing the passage quoted to the report of the 
League, while as a matter of fact it is taken from the 
report of the Executive Committee of the New York 
Civil Service Reform Association, which was issued in 
May.—ED.] 
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Reply of Commissioner Proctor to Mr. Charles 
Emory Smith. 





THE HONORABLE 


THE POSTMASTER GENERAL. 
SIR: 

My attention has been called to the letter, dated 
July 14, of Hon. Charles Emory Smith, as it appeared 
in the public press of July 20, commenting on the recent 
letter of the Commission in regard to the administration 
of the public service in the Washington post-office. 
If this letter were based upon the facts disclosed by the 
records, or could be read in connection with the Com- 
mission’s letter and the report of the investigation upon 
which it was based, there would be no necessity for 
remark or reply. Under the circumstances, there are 
certain parts of Mr. Smith’s letter which seem to de- 
mand attention. 

The relevancy of a portion of the Commission’s 
letter has been denied by Mr. Smith, although the 
essential facts it contained have not been controverted. 
Concerning the question of relevancy, it may be stated 
that the present Postmaster General requested the Com- 
mission to investigate and report whether the civil ser- 
vice law and rules had been and were being complied 
with in the Washington post-office; and that, as the 
investigation disclosed the fact that the post-office 
occupied, to a considerable extent, the relation of a 
bureau to the Department, in the matter of appoint- 
ments and other changes, some of the Departmental 
affairs necessarily came within its scope. This was es- 
pecially true with regard to persons appointed to out- 
side offices for the purpose of classification and afterward 
transferred to the Washington post-office and later to 
the Department, as well as in the cases of persons ap- 
pointed as laborers but irregularly assigned to classified 
duty in the Washington post-office who were afterwards 
appointed in the Rural Free Delivery Service just before 
its classification. 

Mr. Smith states that the one-third of Mr. Proctor’s 
letter which immediately concerns the Washington post- 
office may properly be left to the answer of the post- 
master, whom it directly concerns. 

The facts, as disclosed by the investigation, show 
that the Department, and not the postmaster, was re- 
sponsible for most of the violations and evasions of the 
civil service law and rules in the Washington post-office. 
It is, therefore, an evasion and not a refutation of the 
facts recited in this part of the letter, to say that it may 
properly be left to the answer of the postmaster. The 
answer of the postmaster is already recorded in the re- 
port of the investigation in statements signed by him. 
When questioned as to the responsibility for the infrac- 
tions of the civil service rules in the Washington post- 
office, he said: 


**As most of the appointments of the people who have in any 
degree violated the civil service regulations have been designated or 
made by the Department, it seems to me that the responsibility for vio- 
lation of the regulations should be located with the parties directing the 
appointments.” 


Vol. XX.—No. 8. 


Again, he said: 


‘* People that had proved inefficient in the Deprrtment . . . . had 
been unloaded upon the post-office on several occasions, as is instanced 
by the case of i 





The postmaster also stated that, in his opinion, his 
office could have been run with the same degree of 
efficiency, but with much greater economy, if the De- 
partment had left the personnel of the force to his own 
selection. 

In commenting upon that part of the Commission’s 
letter which deals with the classification-transfer method 
adopted by the Department to evade the rules, he avoids, 
by a safe margin, the facts disclosed by the investiga- 
tion. He says: 

‘It is the statute, not the Department, that puts the clerks of new 


free-delivery offices into the classified service. Their classification is a 
matter of law. Their transfer is a matter of rule.” 


This statement begs the question. It is a civil service 
rule promulgated by the President which provides for 
the classification of clerks at free-delivery offices, and 
the Commission construes this rule as recognizing only 
bona fide employees as acquiring a classifiable status. 
It was the Department, and not the statute or the rules, 
that placed the names of 18 residents of Washington 
or its vicinity on the rolls of post-offices in various parts 
of the United States, without reference to the needs of 
those offices, and in most cases without their ever serv- 
ing in those offices, for the sole purpose of getting them 
into classified positions in the Washington post-office or 
the Department. The Department, in making these 
appointments, without doubt reverted to the practice 
the civil service act was designed to prevent, and to this 
extent nullified the law. 

Mr. Smith says, in reference to the same subject: 

‘‘In 1897. before I became Postmaster General, some persons were 
appointed to offices about to be classified, and after classification trans- 
ferred to other parts of the service. The practice thus introduced con- 
tinued in a limited degree.” 

As a matter of record, there were only four such 
appointments made during the latter part of 1897 and 
the early part of 1898, prior to the appointment of 
Mr. Smith, and 124 under his administration. 

Mr. Smith says: 


‘No rule, even at this time, forbids transfer at any time in the 
exactly parallel case where small unclassified offices are classified by 
being consolidated with larger classified offices.” 

This assertion ignores the fact that section 8 of Civil 
Service Rule 11 forbids the classification of an employee 
in an office which is to be consolidated with a classified 
office, unless he has actually served therein during the 
sixty days next preceding the consolidation, or was ap- 
pointed through competitive examination. 

He also quotes his letter of December 27, 1900, to 
the Commission, in which he agreed that admissions to 
the service should, as far as practicable, be made only 
upon examination, and stated that directions had been 
given which would remove all just ground of complaint. 
Mr. Smith now states his belief that the Commission 
never answered this letter, and declares that he will not 
comment “on the peculiar candor which made no ac- 
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knowledgment of the removal of all just ground of com- 
plaint then, and seeks to suppress the truth about it 
now.” 

A sufficient reply to this statement will be found on 
page 300 of the Seventeenth Annual Report of the 
Commission, published in the early part of 1901, in 
which this statement follows the full quotation of Mr. 
Smith’s letter : 

‘*It is gratifying to the Commission to be able to state that, since 
the date of the above letter, but one case of this kind has occurred.” 

The letter of December 27, 1900, was a declaration 
of intention on the part of the Department to observe 
the intent of the law, after six written appeals from the 
Commission, ranging from May 16, 1898 to May 24, 1900, 
two references of the matter to the President, and the 
appointment and transfer of 124 employees by the ob- 
jectionable method. 

Mr. Smith resents the statement that the Rural Free 
Delivery Service was packed with employees in the 
interests of the individuals, just before classification, as 
indicated by the fact that 56 were appointed in the 
twenty-six days just preceding classification on Novem- 
ber 27, 1901, while only 17 were appointed between that 
date and May, 1903. He attributes the large number 
of appointments just before classification to the great 
increase of work, as indicated by the fact that the ap- 
propriation for the Rural Free Delivery Service for the 
year ended June 30, 1902, was double the amount for 
the preceding year. 

He does not explain why, although the appropria- 
tion was again more than doubled for the year ended 
June 30, 1903, it was necessary to-appoint but seventeen 
persons in Washington from November 27, 1901, to 
May, 1903. It seems a fair inference that the appoint- 
ments prior to classification so far exceeded the needs 
of the service that few appointments were necessary, 
even when the appropriation was more than doubled for 
the year ended June 30, 1903. 

He adds: 

‘* You have been Postmaster General a year and a half and you have 
not dropped one of them! If the service was ‘ packed,’ how faithless 
you have been to your duty! This heedless critic didn’t see that this 
blow was aimed at you as well as me”’. 

Mr. Smith apparently fails to recognize the fact that 
the rapid growth of the Rural Free Delivery Service 
under your administration would speedily relieve this 
condition, without recourse to removals. 

He cites the fact that 41 of a certain group of 56 em- 
ployees mentioned in the Commission’s letter were 
women, as indicating that the influences leading to these 
appointments were not political, The Commission has 
not claimed that the influences which prompted the 
numerous -appointments under consideration were all 
political; nor will anything be found in the letter or 
report which necessitates an analysis on the basis of sex. 
It is a fact, however, that nearly all of the persons, men 
as well as women, appointed or employed in evasion or 
contravention of the civil service law and rules, who 
were examined during the investigation, were appointed 
through the influence of Senators and Representatives, 
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or high officials of the Post-office Department. Their 
names and the names of the persons who urged their 
appointment appear on the report of the investigation. 

Mr. Smith states that the Department was engaged 
for some weeks with the Civil Service Commission in 
framing a system and body of rules for the appointment 
of rural letter-carriers, and that, in this work, Mr. 
Procter proved so unreasonable, so dogmatic, and so 
impracticable, that he had to be overruled by his own 
associates and eliminated from all part in the construc- 
tion of the framework. 

This statement will be amusing, as both Mr. Foulke 
and Mr. Garfield were aware of the fact that it was at 
my request that Commissioner Foulke took up the 
question of the examination of rural letter carriers with 
the Post-Office Department. There was never the 
slightest difference of opinion between the three Com- 
missioners with respect to the advisability of making the 
examination for entrance to these positions as simple 
and practical as possible. 

Mr. Smith’s letter closes with the statement that 
“Mr. Procter’s innuendoes justify a personal statement 
which will be more becoming in a less formal paper.” 

An editorial in the Philadelphia Press of July 20, 
1903, presumably contains this personal statement. The 
article is given over almost entirely to abuse and vitup- 
eration. One or two exceptions will be noted in a sup- 
plementary statement I shall give to the public press 
with a copy of this letter. 

As the matters under consideration had their origin 
prior to your induction into office, this letter cannot 
properly be regarded as referring in any way to your 
administration of the Department. 

Very respectfully, 
JoHN R. PROCTER, 
President. 
July 24, 1903. 





The Lally Case. 


[OPINION OF ELLIOT H. GOODWIN, SECRETARY. | 


In an article in the Evening Post of July 17, Mr. 
Sturgis is quoted as saying that the Civil Service law 
provides that the head of a department may recommend 
to the Civil Service Commission which of the two men, 
Lally or Purroy, he desires to have examined in case 
there are less than three eligibles.) The Commissioner 
is mistaken in this; there is no such provision in the 
Civil Service law. What he refers to isa provision of 
Civil Service Rule 38, which was added to the rules 
under the present Administration on May 10, 1902. 
Lally enters protest against the constitutionality of this 
provision. Promotions in the Police and Fire Depart- 
ments are governed primarily by rule 54, which pro- 
vides distinctly that promotions to all positions included 
in schedule “C”’ shall be made . . . . by competitive 
examination. 
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Mr. Sturgis further states that the Appellate Division 
has decided that in order to form an eligible list three 
candidates must qualify. I am very much surprised to 
hear this, as I was not aware of any such decision. 
Possibly the Commissioner has in mind the well-known 
decision in the case of Balcom vs. Mosher, in which it 
was held by the court that an appointing officer could 
not be compelled to appoint the person standing at the 
head of the list, but must be allowed some scope in 
selection. This is, however, a different thing and, asa 
matter of fact, appointments are made all the time from 
eligible lists containing less than three names. The 
point is that a Commissioner cannot be compelled to 
appoint from such a list, but may demand a new one. 
Lally makes the point in his appeal to be allowed to 
enter the mental examination, that there were originally 
three candidates, Deputy Chiefs Purroy, Ahearn, and 
Lally. Ahearn was rejected in the physical examina- 
tion, but Lally claims the rule which allows a non-com- 
petetitive examination ‘whenever there are less than 
three persons eligible for promotion to fill a vacancy and 
willing to compete,” does not apply. The Civil Service 
Commission has, however, decided that they will ex- 
amine only Mr. Purroy, as they do not hold that the 


physical test should properly be considered as a part of . 


the examination. Yet the rules refer to the physical 
examination under that name in many places, and the 
physical tests have been referred to and counted as ex- 
aminations or parts of the examination in all the reports 
of the Commission. 

In asking to enter the examination Lally does not 
expect to receive the appointment, as Mr. Sturgis has 
so clearly expressed himself in advance of any competi- 
tion in favor of Purroy, who has been Acting Chief since 
the removal of Chief Croker. He claims, however, the 
right to compete so as to show his relative standing and 
so as to be ina position from which he can be appointed 
at some future time. 

It is a great pity that under this reform administra- 
tion there could not have been a real competitive ex- 
amination for Chief of the Fire Department. The 
examination is held at a time when there are only six 
deputy chiefs, one of whom is not eligible to com- 
pete. Purroy has been serving now for many months, 
and out of the four eligibles only two could be found 
who were willing to compete against him. Now that 
Ahearn has failed to pass the physical examination, the 
Commissioner appeals to civil service rule 38, in order 
to have the candidate for whom he has shown a prefer- 
ence examined non-competitively. The result is very 
similar to the last examination for chief, although reach- 
ed by different methods. Croker was Acting Chief for 
some time, and when, in order to get pay as Chief, the 
Municipal Civil Service Commission compelled him to 
enter an examination he was the only competitor.— 
Evening Post, July 18, 1903. 


Members of Associations which do not subscribe in 
bulk for GooD GOVERNMENT are urged to become 
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Decision in the Case of ‘Green vs. Knox.” 





[FRomM THE NEW YorK LAw JouRNAL OF JULY 3, 1903.] 





Limitation of Scope of Taxpayer’s Action. 





COURT OF APPEALS. 
Decided June 25, 1903. 
J. WARREN GREENE, appellant, v. EDWARD A. GAus, JAMES GAN- 
NON AND JOHN J. LANTRY, impleaded with others, respondents. 


Persons whose separate interests spring from a common cause, in such 
a way that an adjudication upon their several rights cannot be had 
without the determination of the fundamental question upon which 


the rights of all depend, may be joined as parties defendant (Code 
of Civil Procedure, secs. 447, 452). 


While a taxpayer’s action may be maintained, in a proper case, to 
restrain the payment of the salary of a civil service employee and, 
in such an action, title to the office may be collaterally considered, 
yet when title to the office is the pivotal question and the incum- 
bent holds under an appointment presumptively regular and valid, 
quo warranto, and not a taxpayer’s action, is the proper remedy. 
Appeal from an order of the Appellate Division in 

the First Department reversing an interlocutory judg- 

ment of the Special Term overruling a demurrer to the 
complaint. 

Edward M. Shepard for appellant; Abram I. Elkus 
and William C. DeWitt for respondents. 

WERNER, J. This action is brought by the plaintiff 
as a taxpayer of the City of New York to restrain the 
payment of salaries to the defendants Gaus, Gannon 
and Lantry, who are police captains. The other de- 
fendants are interested only in their official capacities, 
and the police captains above named will, therefore, be 
referred to as the defendants. 

The complaint is demurred to on the following 
three grounds: First. That the complaint does not 
state facts sufficient to constitute a cause of action. 
Second. That the plaintiff has no legal capacity to 
sue. Third. That causes of action have been improp- 
erly united in the complaint. 

The second and third grounds of demurrer may be 
at once eliminated from the discussion because by the 
express terms of the statutes which will hereafter be 
referred to in another connection, a qualified taxpayer 
is given legal capacity to sue in such an action as this; 
and because sections 447 and 452 of the Code of Civil 
Procedure clearly authorize the joinder as defendants 
of persons whose separate interests spring from a 
common cause, in such a way that an adjudication upon 
their several rights cannot be had without the determi- 
nation of the fundamental question upon which the 
rights of all depend (Brinkerhoff v. Brown, 6 Johns. Ch., 
139; Osterhoudt v. Board of Supervisors, 98 N. Y., 
239). 

This leaves for discussion the first certified question : 
“ Does the complaint state facts sufficient to constitute 
a cause of action?” There are three statutes which a 
taxpayer may invoke in aid of an action brought by 
him for the public benefit against municipal officers or 
agents. The first of these statutes is section 1925 of the 
Code of Civil Procedure, under which a plaintiff may 
ask tor judgment preventing waste of, or injury to, the 
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estate funds, or property of a municipality. The 
second statute is chapter 301, L. 1892, under which 
officers, agents or persons acting, or who have acted, 
for a municipality may be prevented from doing or 
continuing illegal official acts, or committing waste, and 
may be compelled to make good or restore any munic- 
ipal funds or property unlawfully paid out or appropri- 
ated. The third statute is section 27 of the Civil 
Service Law (Chap. 370, L. 1899), which provides that 
the right of a taxpayer to bring an action to restrain 
the payment of salaries out of municipal funds shall not 
be limited or denied because the office, place or em- 
ployment affected by the suit “shall have been classi- 
fied as, or determined to be, not subject to competitive 
examinations.” 

The allegations of the complaint are very volumi- 
nous and specific, but they need not be analyzed in 
detail, since} in our view of the case, the sufficiency of 
the. pleading depends upon the single question whether 
the title to office, complete and regular on its face, can 
be tried in a taxpayer’s action brought to restrain the 
payment of salaries. It must be conceded that if such 
a title to office can be tried in such an action then a 
good cause of action is stated; but if the title to office, 
regular and valid on its face, cannot be tried in such an 
action, then it is plain that the complaint is bad. 

It is affirmatively alleged that the appointments of 
the defendants were regular in form and were made in 
compliance with every requirement of the letter of the 


law that was essential to their validity. The allegations 
to that effect are coupled with others that impugn the 
regularity of these appointments as being fraudulent 
and colorable, but the latter allegations are largely 
statements of mere conclusions of law which are not 
admitted by the demurrer, while the former allegations 
contain statements of fact which, for present purposes, 


must be regarded as established. We have here then 
three defendants holding regular and presumptively 
valid appointments in the civil service, the payment of 
whose salaries is sought to be enjoined on the ground 
that, although their appointments are valid in form, 
they are invalid in fact. 

It is apparent from a mere glance at the complaint 
that the facts which must be proved to support 
plaintiff’s charges of invalidity in the appointments of 
the defendants are outside of the record, and it is 
difficult to see how such an action, predicated upon 
such allegations, can be maintained unless the question 
of title to office can be tried and decided therein. In 
this connection it may be observed that counsel for the 
plaintiff practically concedes that the title to office 
‘cannot be tried in such an action as this, although he 
suggests that ‘“‘in this scrutiny of the payroll” the 
validity of the defendants’ appointments “ will be col- 
laterally considered,” but he asserts that “the real aim 
and object of this action is to enjoin the payment of 
the salaries of the respondents as police captains.” 

In the learned council’s suggestion that the trial of 
the issues tendered by the complaint will involve at 
least a collateral consideration of the title to office, we 
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find the keynote to the real question involved. How 
far can the court probe into the title to office in a tax- 
payer's action to restrain payment of salaries? We 
quite agree to the proposition that in a taxpayer’s 
action to restrain payment of salaries the court may 
collaterally consider title to office, but not otherwise. 
Such was the case, for instance, in Rogers v. Common 
Council of Buffalo (123 N. Y., 173), where there was 
no pretense of compliance with the law in the appoint- 
ment of a street inspector, and where the latter’s title 
to office depended wholly upon the alleged unconstitu- 
tionality of the civil service statutes; and in Peck v. 
Belknap (130 N. Y., 394), where the defendant, a lamp 
inspector, claimed immunity from civil service rules 
on the ground that he was an independent contractor. 
In both of these cases the appointments were clearly 
invalid unless and until the defendants therein could 
affirmatively establish their respective contentions upon 
the questions involved, which were clearly presented 
by the records before the court; and when that proof 
failed, judgments restraining payments of salaries were 
proper, because the alleged titles to office were invalid 
as matter of law. 

In the case at bar we have an entirely different con- 
dition. The appointments of the defendants are dis- 
tinctly alleged to have been regular in form, and their 
invalidity must be established, if at all, by affirmative 
proof of facts dehors the record. Here the question of 
title to office is not collateral or incidental, but on the 
contrary it is the central and pivotal question in the 
case. Until defendants’ apparently regular titles to 
their offices are impeached there is no principle of law 
or justice under which the defendants can be deprived 
of their salaries. The salary of an office is property, 
the right to which depends upon the right to the office, 
and the former cannot be constitutionally taken away 
until the latter is destroyed. 

These suggestions, we think, suffice to show the 
untenability of the claim that the defendants’ right to 
their salaries can be adjudicated without passing upon 
the question of their titles to office, but even if such a 
thing were possible, it would be contrary to the orderly 
and just methods of judicial procedure to relegate pub- 
lic officers, first to an equity forum for the determina- 
tion of their rights to salaries, and then to a legal forum 
for the trial of titles to office, with the incongruous 
possibility that in the former the court might decide 
that the payment of salaries should be enjoined, and in 
the latter a jury might affirm the validity of the titles to 
office upon which the rights to salaries depend. In 
the absence of some statute which expressly provides 
for such apparently unreasonable procedure, we shall 
adhere to the well established doctrine that guo 
warranto is the proper remedy whenever the title to 
office is the real thing at stake. 

That there has been no deviation from this ancient 
rule in this court is shown in its latest discussion of this 
subject in the recent case of People ex rel. McLaughlin 
v. Police Commissioner (174 N. Y., 450), where the 
previous decisions in this State are quite exhaustively 
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reviewed and discussed, and the following statement of 
the general rule is quoted with approval: ‘‘The pro- 
ceeding by guo warranto is the proper and appropriate 
remedy for trying and determining the title to a public 
office, and of ascertaining who is entitled to hold it; of 
obtaining possession of an office to which one has been 
legally elected and has become duly qualified to hold, 
and also of removing an incumbant who has usurped it, 
or who claims it by an invalid election, or who illegally 
continues to hold it after the expiration of his term. 
* * * From the earliest times the legal remedy for 
trying a title to an office was by the writ of guo 
warranto, now a direct action by the attorney-general. 
In Blackstone’s Commentaries it is stated the writ of 
quo warranto was an initial writ to try the right of one 
holding a public office” (Meechem’s Public Offices and 
Officers, sec. 478). 

The views above expressed necessarily involve the 
conclusion that the complaint does not state a cause of 
action. 

We fully realize that our decision would be much 
more satisfactory if we could arbitrarily classify, on the 
one hand, the instances in which titles to offices can be 
tried in taxpayers’ actions to restrain payment of 
salaries, and, on the other, the instances in which that 
question cannot be tried. But scientific exactness is 
not yet to be looked for in the law of our civil service. 
The department charged with the administration of 
that branch of our government has been so recently 
established, and the statutes and rules relating thereto 
have been so persistently developed and so frequently 
amended, that the courts have had to thread their way 
rather cautiously through the verbiage of civil service 
legislation, which is constantly before them for con- 
struction and application. We do not feel disposed to 
go further at present than to say that, in a case where 
the title to office depends, not upon admitted facts or 
indisputable records, or the plain letter or fair construc- 
tion of a statute, but upon disputed and extraneous 
facts, the question cannot be tried in a taxpayer’s action 
brought to restrain payment of salaries, but must be 
tried in guo warranto, and until so tried the payment 
of salaries cannot be enjoined. 

It has been suggested that under section 27 of the 
Civil Service Law, a part of which is quoted above, a 
taxpayer’s action to restrain the payment of salaries 
will now lie in any case of alleged illegal appointment, 
without regard to the form in which the question of 
illegality arises, or the manner in which the allegation 
is to be proved. As we read that section it was simply 
intended to bring within the scope of a taxpayer’s 
action cases that may grow out of appointments in the 
non-competitive class of the civil service, in which there 
is no competitive examination but only such non- 
competitive examination as may be prescribed under 
civil service rules (sec. 15, Civ. Ser. Law). It may be 
that this amendment to the Civil Service Law was 
enacted to avoid the effect of the decision in Chittenden 
v. Wurster (152 N. Y., 345), which is said by Collier, 
in his work on Civil Service, to have been construed 
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as holding that a classification made by the proper 
authority, even if erroneous and improper, must be 
first set aside in a direct proceeding before any steps 
could be taken to declare void an appointment made 
pursuant to such classification; or it may be that it was 
intended to accomplish some other purpose that is not 
clearly shown in its context, but we think it would be 
doing violence to the ordinary rules of language to hold 
that it was intended to authorize taxpayers’ actions to 
restrain payments of salaries of civil officers whose 
appointments are presumptively regular and valid, and 
who are clearly entitled to their salaries until their titles 
to office have been properly and directly impeached. 
It is putting it rather mildly to say that if such was the 
intention of the Legislature in the enactment of sec- 
tion 27, it has been most inadequately expressed. All 
that can be said of this section with reasonable cer- 
tainty is that the right to a taxpayer’s action is not to 
be limited or denied by the mere fact that the salary 
to be affected is attached to an office or place in the 
non-competitive class. That is a very different thing, 
however, from declaring in one breath that public 
officers, whether in the classified or unclassified service, 
may be deprived of their salaries without an impeach- 
ment of their titles to office; or, in another breath, that 
titles to office may be tried in any taxpayer’s action 
because an attack has been made upon salaries. We 
shall impute to the Legislature no intention so repug- 
nant to the plainest principles of equity and justice. 

We are not unmindful of the difficulties that beset 
the civil service authorities in the administration and 
enforcement of civil service laws and rules, or of the 
high duty that rests upon our courts to make such laws 
and rules workable whenever that may be done by fair 
and reasonable construction, but in doing that we must 
not ignore or overlook sacred individual rights, or the 
immutable principles of our common law. The whole 
case may, therefore, be summed up in the statement 
that whenever there is an actual contest over a title to 
office that is regular on its face and presumptively valid, 
the incumbent is entitled to his day in court on the 
main question, before the payment of his salary can be 
interdicted, and, as a general rule, that can only be 
done properly in the action of gwo warranto in a court 
of law where the issues of fact can be decided bya 
jury. 

The first certified question should be answered in 
the negative and the order of the Appellate Division 
affirmed, with costs. 

PARKER, Ch. J.; GRAY, O’BRIEN, BARTLETT, 
HAIGHT, JJ. (and CULLEN, J., in result), concur. 

Order affirmed. 


People ex ved. Blumers v. Wells e¢ al, Tax 
Commissioners. 


The relator seeks to be reinstated by mandamus to 
his former position as deputy tax commissioner in the 
Borough of Queens. The circumstances of the case, 
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so far as it is necessary to relate them, are as follows: 
The relator, through competitive examination, obtained 
his position in 1898, which he held until the time of 
his removal, on July 9, 1902. On June 16, 1902, one 
of the respondent tax commissioners requested the 
relator to hand in his resignation, to take effect on 
August 1. The relator refused to resign, and on July 
I, 1902, was notified by the respondent, James L. 
Wells, the president of the respondent commissioners, 
that he had been charged with incompetency and 
inefficiency, and that an opportunity to make an expla- 
nation would be afforded him on July 9, on which date 
his explanation was heard. On the following day he 
was notified by the chief clerk of the commission that, 
at a meeting held by the board of taxes and assess- 
ments on July 9, 1902, the following resolution had 
been adopted: ‘Resolved, that the explanation in 
answer to the cause of removal of Deputy Tax Com- 
missioner Blumers proving unsatisfactory, said removal 
is hereby confirmed.” Subsequently, and a short time 
before this proceeding was instituted, the relator 
learned that on July 1 the municipal civil service com- 
mission had been notified by a letter from the chief 
clerk of the board of taxes and assessments that the 
relator had been removed on July 1. The contention 
of the relator is that the action of the respondents was 
without jurisdiction, inasmuch as the removal took place 
on July 1, 1902, without any hearing or opportunity 
to make an explanation having been afforded, and that 
the subsequent notice requiring the relator to appear 
was a nullity, because he had already been removed. 
On behalf of the respondents it is contended that, inas- 
much as the relator was in fact afforded an opportunity 
to make an explanation, and did in fact afford an 
opportunity to make an explanation, and did in fact 
continue in the performance of his duties and was paid 
his salary up to July 9, 1902, the irregularity was 
formal and technical, and should not affect the validity 
of the proceeding. The latter view is, in my judgment, 
correct. The so-called removal of July I was in 
reality only provisional, notwithstanding the terms in 
which it was couched. The final and effective act was 
the resolution of the 9th, passed after the relator’s ex- 
planation had been heard and pronounced unsatisfac- 
tory; and until that time he was left undisturbed in his 
position. I cannot discover that he has been deprived 
of any right, or that there has been any substantial fail- 
ure to comply with the requirements of the statute and 
of the civil service rules. Application denied, with $10 
costs and disbursements. 





English Consuls. 





[From THE NEw York TIMES, AUGUST 10, 1903.] 


We shall expect to see those politicians who look 
on civil service reform as a product of Anglomania 
point to the recent report on the English Consular 


Service as a proof of the weakness of the reform system. 
* * = * 


Unfortunately for the politicians, it hap- 
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pens that the investigators of the British Consular 
system also find that its shortcomings are largely due 
to the fact that it has heretofore been managed too 
closely on the same lines as the American system. 
Appointments in the general service have been made 
nominally at the discretion of the Secretary of State for 
Foreign Affairs, with no obligatory conditions as to 
fitness, and promotions have been, in theory, on the 
same lines. In practice patronage, as we know it, has 
not had great weight, but the system has been loosely 
organized and ill regulated, without the security of 
tenure for merit or the reasonable certainty of promo- 
tion requisite to efficiency. The Commission of Inquiry 
recommends that in the future a plan of limited compe- 
tition be adopted—that is, that certain strict conditions 
for eligibility to appointment shall be enforced—and 
that promotions shall be made on the basis of both 
seniority and excellence of service. They urge that 
older men, with special training in commerce, be ap- 
pointed, and that to such substantial assurance of a 
stable career be afforded. In other words, they think 
the Consular service would greatly be improved if it 
were made more like the other branches of the British 
civil service and organized on the principles of our own 
civil service law, which is gradually changing for the 
better the American civil service. 





Tenure in the Civil Service. 





[ADDRESS BY DR. JOHN T. DOYLE, SECRETARY, U. S. CIVIL SERVICE 
COMMISSION, BEFORE THE DEPARTMENT OF INDIAN EDUCA- 
TION AT BOSTON, JULY 8, 1903.] 





The law relating to the exercise of the appointing 
power in the civil service is rapidly assuming great im- 
portance, with the development of administrative science, 
and the literature relating to it, though still partial and 
fragmentary, has become voluminous. A distinct body 
of law has arisen from the decisions of the courts and 
the practice under various statutes and regulations. 
This body of law and practice is important in securing 
honest and efficient administration of the Government, 
as upon that honesty and efficiency depend the integrity 
and maintenance of republican institutions. 

More than two hundred thousand persons are em- 
ployed in the Federal civil service, and perhaps as many 
more in the State and city governments. The condi- 
tions of appointment and removal as related to this great 
body of employees are vitally important, not merely to 
the personal welfare of the individuals concerned, but 
to the nation. If the principles of appointment and 
tenure are vicious or unsound, abuses will necessarily 
arise in the administration of government; the civil 
service will become extravagant and corrupt, threaten- 
ening the whole fabric of government. It is essential, 
therefore, that there should be sound teaching on this 
subject. 

The power to make a removal is allied to the power 
to appoint. In our early history, few restrictions were 
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placed either upon the power of appointment or the 
power of removal, and these restrictions were not at all 
uniform. When the civil service of the country was 
small there was little need of regulations to govern ap- 
pointments and removals; and administrative reform, 
along with many other great reforms, only began in the 
latter half of the century. The use of the patronage 
system in Great Britain to influence legislation, the giv- 
ing of colonial positions as sinecures to the privileged 
classes and to personal favorites, was one of the causes 
which brought about the American Revolution. The 
debates on the Constitution show that our earliest 
statesmen had a clear appreciation of the evils of the 
patronage system and sought to avoid them in founding 
the new government. It was their intention that the 
administrative officers should hold office during good 
behavior and efficiency. During the first forty years of 
the Constitution this principle was given thorough and 
practical effect. Madison, the expounder of the Consti- 
tution, said that the wanton removal of a meritorious 
officer was an impeachable offense. It was not until 
nine years after the passage of the four-year tenure of 
office act in 1820 that any material departure arose 
from this traditional policy of the Government. This 
act was passed at the instance of an appointing officer 
for the purpose of using its power to secure his nomina- 
tion as a Presidential candidate. The abuse of the 
power of removal which then had its inception, like 
that of the power of appointment, has been one of the 
most potent agencies by which the public service has 
been demoralized and degraded and the spoils system 
established. 

The theory regarding removals before the spoils sys- 
tem arose was laid down by Madison. It was this, 
that— 


Whatever may be said of a technical legal ower, no officer can 
have a right to remove a worthy public servant except for adequate 
public reasons, nor any right to forbear to remove an unworthy one, 
unless the removal would, for peculiar reasons, be at the moment a 
public detriment. 

The courts have said that where there is a tenure of 
good behavior it is plain there must be a good cause, 
arising from the bad conduct of the official, to justify 
removal. Removal in such a case must be preceded by 
such action as is equivalent to a conviction of misbe- 
havior; and upon that charge there should be a trial 
and an opportunity for defense. It is clear that the 
exercise of the power of removal should be governed by 
the same moral obligation which would forbid the use 
of public money for private or party purposes. Whether 
or not there is abuse of public office in this respect 
largely depends upon the state of public opinion; and it 
is of the highest importance, for the purification of poli- 
tics and the elevation of official life, that public opinion 
should be informed on this subject. 

The subject of the term and tenure of the President, 
members of Congress, and the Federal judiciary was 
discussed in the early debates on the Constitution, but 
nothing was said about the term and tenure of subordi- 
nate officeholders. There is not a word on the subject 
in the Constitution. It is one of those matters which 
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are left to mere inference and construction. The tenure 
of the great body of Federal officeholders, with an annual 
payroll of more than a hundred million dollars, is not 
governed by any statutory enactment. The power of 
removal of this large army is full of peril if left to be 
influenced by personal corruption and partisan des- 
potism. 

Certain of the Federal judges have a tenure of good 
behavior, and there is a statute forbidding the head of 
a Department from removing certain officers except for 
cause stated in writing, which shall be submitted to 
Congress at the session following such removal. But 
these are trifling exceptions to the great body of officials. 
There is also the greatest divergence in the terms and 
tenures of judges in the Federal and State services, 
school officers, commissioners, mayors, State senators 
and Governors. This divergence exists not merely in 
practice, but also in the views of public men. On the 
one hand, permanency in office is insisted upon by 
some as essential to efficiency, and on the other de- 
nounced as an aristocratic monopoly. Some regard a 
fixed term of years as a corrective of party despotism 
and corruption, while others regard such a term as in- 
creasing both those evils. Rotation in office is demand- 
ed to guard against bureaucracy, and Congress has been 
urged to fix a short term of office for all subordinate 
officials. 

There is a wide divergence of opinion as to how long 
a term of office the law should provide, or whether re- 
moval should only be made for cause, trusting to sound 
principles and good administration. In European gov- 
ernments, down to within a century, offices were given 
as a matter of favor, and often sold outright or leased. 
This has been changed in all civilized states and the 
patronage lessened, so that offices are given only to 
those who are found to have the requisite education and 
experience. Short and precarious terms and tenure 
have given way to comparative stability of tenure. In 
our Army and Navy, offices are held during the pleasure 
of the President. This practice, Senator Benton said, 
was a departure from the principle of our public insti- 
tutions, which requires tenure during good behavior and 
efficiency. 

Now, what are the reasons which require a stable 
and independent tenure rather than a short, fixed term ? 
The reason in the case of the great body of mere ad- 
ministrative positions which are filled by appointment, 
and not by election, are: First, that the duties are in 
objects and methods the same, to be performed in the 
same spirit and manner at all times and under all cir- 
cumstances; and second, that officers of this class are 
not representative of either interests, opinions, times, 
classes, or sections. These reasons apply equally to 
the tenure of judges and to officials who, unlike Cabinet 
officers, heads of departments, and ambassadors, are not 
appointed to carry out a political policy. 

The reasons for a stable tenure do not apply to 
elective officers. Such officers represent interests, 


opinions, and policies which are constantly changing. 
Representative government requires short terms for 
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legislators in order that the changing phases of public 
opinion should be adequately represented in debate and 
in framing legislation. By frequent elections the peo- 
ple can instruct their officials and call them to account, 
and thus change the methods of government. The 
citizen is the judge of the fitness of the candidate for 
whom he votes. It is necessary that the terms of 
officials of towns and villages should be short, to make 
rotation in office for the diffusion of information con- 
cerning public affairs. 

As we get away from these merely local offices 
which are filled by election by the people we find that 
the terms of office become longer. This is because the 
officers do not represent public opinion to the same 
extent, and that experience acquired in the service is 
more important than ideal representation. So manifest 
is the value of experience of certain members of congress 
that they continue to be reelected notwithstanding great 
changes in party measures and opinions. 

We come now to the great body of subordinate 
officials who have nothing to do with the policies or 
principles of administration, whose duties are to be per- 
formed in the same way no matter which party is in 
power, and whose political opinions have no relation to 
their duties. There is very great harm when they 
become active partisans and use their offices to control 
political movements. This means, as President Roose- 
velt has said, that in consideration of fixity of tenure 
and of appointment in no way due to political consider- 
ations the man in the classified service, while retaining 
his right to vote as he pleases and to express privately 
his opinions on all political subjects, should not take 
any active part in political management or in political 
campaigns, for precisely the same reasons that a judge, 
an army officer, a regular soldier, or a policeman is 
debarred from taking such active part. 

The civil service act of 1883 was intended to cure in 
part the evils which grew out of that relic of feudalism, 
the four-year-tenure-of-office act. | Our administrative 
system presents the contradiction of filling the great 
body of the civil service upon competitive tests of 
merit, free from removals for political reasons, and at 
the same time of subjecting the positions of postmasters, 
other than the fourth class, and collectors of customs 
and internal revenue to a term of four years. Itisa 
marked advance that fourth class postmasters are now 
no longer changed every four years but only for some 
reason other than political. The positions subjected to 
this periodical change require the largest capacity and 
longest experience for their successful conduct. As it 
is, they are attained by partisan zeal and party service 
for a term of four years. Calhoun, Webster, Clay, 
Benton, and many other able and patriotic statesmen 
have declaimed against the evils of the four-year tenure 
law and advocated its repeal. It is becoming a physical 
impossibility for the President and Cabinet officers to 
examine the papers and to hear the arguments and 
complaints relating to the nearly ten thousand officers 
to be commissioned, and the repeal of the four-year 
tenure law would afford needed relief to permit more 
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time to be given to the consideration of public business. 

Briefly stated, the existing law respecting removals 
is that the power of appointment implies an absolute 
and unrestricted power of removal, except in so far as 
there are express restrictions imposed by statutes con- 
sistent with the Constitution. In the Federal service 
the tenure of office is at the will and discretion of the 
head of the department, who has the Constitutional 
power of appointment, provided he does not violate the 
civil service act, which is the only provision of Congress 
that curtails or abridges the right of removal. Legally 
speaking, the appointing power may make removals 
without any accountability, except that he is liable to 
impeachment or to removal by the President. The 
civil service act provides for procuring a body of 
employees whose appointment is made to depend upon 
fitness, and not upon political favor. Although the act 
does not limit the power of removal, the filling of a 
vacancy must not be controlled by political considera- 
tions, and the appointment must be made from among 
those who pass highest in the examinations. The 
temptation to make a removal for other than just cause is 
usually to make room for a favorite. By removing this 
temptation and relieving the appointing officers from 
the pressure to make appointments for political or per- 
sonal reasons, removals are kept within proper limits 
and there is less need for statutory restrictions. 

With a view of preventing removals upon secret 
charges and to diminish political intrigues for removals, 
the civil service rules require that within the classified 
service no one shall be removed from a competitive 
position except for such cause as will promote the 
efficiency of the public service, and for reasons given in 
writing ; and the person whose removal is sought shall 
have notice and be furnished with a copy thereof, and 
be allowed a reasonable time for answering the same in 
writing. This rule does not create any legal interests 
and cannot be invoked before the courts, but merely 
has force as an administrative order of the Executive. 
It is further provided that no examination of witnesses 
or any trial or hearing shall be required, except in the 
discretion of the officer making the removal. This 
rule is an authoritative expression by the Executive of 
his desire and command to his subordinates, with 
respect to removals from office of those coming within 
the scope of the civil service act. The Executive has 
the Constitutional authority to regulate for himself the 
manner of appointment and removal. He may direct 
his subordinates who exercise under him, in certain 
cases,. the power of appointment and removal, and may 
regulate the manner in which they may act for him; 
but this is an administrative order, not done in com- 
pliance with any law, but simply an instruction to those 
who hold positions by virtue of his appointment, as to 
the manner in which they shall discharge their duties 
in respect to the removal of their subordinates. The 
only authority or duty the Civil Service Commission 
has in a removal is to see that the procedure required 
by the rule is carried out. The appointing officer is 
the final judge of the qualifications of his subordinates, 
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and the question whether such cause exists as requires 
a removal for the efficiency of the service is for him to 
determine. The Commission has no power to review 
his finding in this respect. 

The civil service act did not, of course, intend that 
there should be a life tenure or that persons who 
became inefficient should be retained. The authority 
of removal and its exercise for proper reasons are 
necessary for the discipline and efficiency of the service. 
The results under the civil service act are infinitely 
more beneficial to the service and just to the employees 
than under the old system where removals were made 
for political or less worthy reasons. An investigation 
at the New York custom house showed that during the 
five years preceding its classification there were 1,678 
removals, This was three times the number removed 
in the last five years, although the force is now much 
larger. In the four years from 1858 to 1862, one col- 


lector at that custom house removed 389 out of a force 
of 690; another, of the opposite party, in the three and 
a half years next following, removed 525 out of a force 
Nearly all of these removals were for political 


of 702. 
reasons. 

In the Indian service only persons who can readily 
adapt themselves to the conditions which prevail remain 
in the service, but the separations have decreased from 
about one-fourth of the number of employees annually 
prior to classification, to about one-tenth at the present 
time. An average of but one removal to every eighty 
employees is made annually for cause. 

Of the entire number of classified competitive em- 
ployees, only about two per cent. are removed each 
year for cause, less than one per cent of such employees 
of the Departments at Washington being removed, and 
only a little more than than one-half of one per cent of 
the employees of the Railway Mail.Service. The large- 
est number of removals is from the services in which 
many positions are of a mechanical or trades character, 
as in the assistant custodian and janitor service, where 
the removals amount to about ten per cent, and the 
Quartermaster’s Department at large, where they 
amount to a little more than four per cent. 

The effect of the civil service act and rules has been 
to put an end to the political intrigues which were the 
chief cause of removals. They can no longer be made 
upon secret charges by unknown accusers, without op- 
portunity for defense, explanation, or denial. The old 
system was inquisitorial, inconsistent with republican 
institutions and our civilization. It encouraged false- 
hood and slander which were protected by the veil of 
official secrecy, and the confiscation of the office for the 
benefit of the informer completed the injustice. 

The amendment of the rules in 1897, requiring 
charges and a hearing before removal, supplemented by 
the amendment of 1899, requiring that the reasons for 
any change in rank or compensation shall be made a 


GOOD GOVERNMENT 


Vol. XX.—No. 8. 


part of the records of the proper department or office, 
has given stability and permanence to the service, and 
based the tenure of employees upon efficiency and good 
behavior. The training received by employees in the 
Government service is of peculiar value, because of the 
radical differences between the methods of public and 
private business; and, as a rule, employees are far more 
efficient and useful after several years’ experience than 
when they first enter the service. It is not good policy 
to exchange men trained in technical public work for 
untrained and inexperienced persons. Such changes 
often involve large losses to the Government, cause de- 
lays in doing the work, and require the employment of 
a larger force than would otherwise be necessary. The 
regulations requiring the keeping of records of efficiency, 
and promotion examinations, also afford protection in- 
directly against improper removals. 

The act and rules require that entrance to the service 
shall be upon the basis of ascertained merit, and con- 
sistency, as well as the efficiency of the service, requires 
that tenure shall be upon that basis. Under the civil 
service act and the rules prior to 1897 there were no 
other restrictions upon removal than that it should not 
be made for refusal to contribute to a political fund or 
for a political purpose or to render political service, or 
for refusal to be coerced in political action. These pro- 
hibitions, together with the doing away with the tempta- 
tion to make removals for the mere purpose of creating 
vacancies for favorites, of themselves greatly diminished 
the number of removals within the classified service, and 
lessened the outside pressure for such removals. The 
recent amendments to the rules, so far from impairing 
the exercise of the power of discipline in making re- 
movals, aid its exercise. It is the duty of appointing 
officers to remove from the service those who fail to show 
adequate qualifications and retain those who do possess 
them. No restriction has been or should be placed 
upon the exercise of that power, which would tend to 
keep the inefficient in the service. 

Reluctance to dismiss inefficient subordinates usually 
arises where the head of an office is a politician who 
does not desire to make enemies needlessly. The most 
inefficient employees as a rule have the greatest influ- 
ence. As vacancies caused by dismissal must be filled 
by selection from registers of eligibles, the mere politi- 
cian has nothing to gain, personally, by a change, and 
there is the certainty of making enemies. So, unless 
the conduct of a subordinate threatens to create scandal 
or becomes a source of personal annoyance, the official 
remains 


‘To his virtues very kind, 
To his faults a little blind.” 


Removals are no longer made without cause, and 
political considerations do not now prevail in the 
competitive service. 





